COMMONWEALTH OF KENTUCKY
BEFORE THE PURLIC SERVICE COMMISSION
In the Matter of:

BIG RIVERS ELECTRIC CORPCRATION
APPLICATION FOR APPROVAL OF
CONTRACT AMENDMENTS WITH THE CITY
OF HENDERSON AND CITY OF HENDERSON,
UTILITY COMMISSION AND TO FILE PLAN
FOR COMPLIANCE WITH CLEAN AIR ACT
AND ENVIRONMENTAL SURCHARGE

CASE NO. 94-032
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Big Rivers Electric Corporation ("Big Rivers") has applied for
Commigsion approval of certain amendments to its existing contracts
with the City of Henderson ("Henderson'") and Henderson Municipal
Light and Power ("HMP&L") concerning the use and operation of the
Station Two Generating Plant and Big Rivers’ purchase of the
plant’'s surplus capacity. Having reviewed the proposed amendments
and considered the parties’ arguments, we find the proposed
amendments to be reagonable and grant our approval.

Henderson, through HMP&L, operates twe electric generating
stations and an electric distribution system which provides service
te the residents of Henderson, Kentucky, In 1970 Big Rivers,

Henderson, and HMP&L entered a series of agreements' for the

! Big Rivers and Henderson entered three agreements: Power Sales
Contract, Power Plant Construction and Operation Agreement and
Joint Facilities Agreement. The Commission has approved these
agreementgs. See Case No. 5406, Application of the City of
Henderson, Kentucky, and City of Henderson Utility Commission
for a Certificate of Convenience and Necessity for the Purpose
of Constructing Additional Generating Facilities and Related
Transmisslon Facilities as an Extension and Permanent
Improvement of its Munilcipal Light and Power System, and,
Application For Approval of Power Plant Construction and
Generation Agreement, Joint Facilities Agreement and Power
Sales Contract Between City of Henderson, Kentucky and City of
Henderson Utllity Commission, and Big Rivers Rural Electric
Co-operative Corporation (Oct. 22, 1970).



construction and operation of Station Two and the sale of Station
Two's excess capacity. Under the terms of these agreements,
Henderson financed Station Two’se construction with the lissuance of
municipal bonds and Big Rivers oversaw the plant’s construction.
Big Rivers operates Station Two and purchases its excess capacity.
The Agreements allocate Station Two's fixed costs and operating
expenses between the two utilities based upon their annual share of
plant capacity., Each utility is responsible for procuring the coal
necesgsary to produce the energy related to itse assigned generating
capacity.

Station Two has been designated under the Clean Air Act
Amendments of 1990 ("CAAA")? as a Phase I compliance facility and
required to reduce significantly its sulfur dioxide emissions by
1995, To comply with the CAAA, Henderson, HMP&L, and Big Rivers
decided to install flue-gas desulfurization equipment {"scrubbera")
at the Station Two Plant. ©On May 1, 1993, they executed a series
of amendments to their earlier agreements to implement this
decision.

On February 28, 19%i, Big Rivers applied for Commisgsion
approval of the contract amendments and its plan to comply with the
cAAA and for authority to assess an environmental surcharge to
recover its costs of complying with environmental laws. ©On August
31, 19%4, the Commiesion found Big Rivers’ compliance plan
reasonable, approved it, and authorized an envircnmental surcharge

mechanism. A ruling on the amendments was deferred.

2 Pub. L. No, 101-549 (1990).
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Big Rivers, Henderson, and HMP&L argue that the proposed
amendments are needed to facilitate the installation and continued
operation of the scrubbers. Henderson and HMP&L note that the cost
allocation formula in the present agreements is 1nadequate to
ensure a proper allocation of scrubber operating expenses, The
cogt of sulfur dioxide removal varies with the guality and sulfur
content of each utility’'s coal supply regardless of 1its BTU
content. The present cost allocation formula makes no provisions
for this fact,

They further argue that the existing agreements wmust be
modified to identify accurately new joint usage facilities involved
in the scrubbers' operation. To that end, the proposed amendments
ligt in detail the doint usage facilities and identify theixr owner.

Big Rivers argues that the propocsed amendments provide major
benefits to its ratepayers. They permit Big Rivers to achileve
compliance with the CAAA at the lowest cost, grant Big Rivers the
option of extending its right to receive power from Station Two for
the life of that plant, and allow for the sale of emission
allowances which resulted in a $15.5 million gain.

Urging rejection of the proposed amendments, Kentucky
Industrial Utility Customers ("KIUC") contends that the amendments’
default provisions place Big Rivers at a significant disadvantage.
It contends that, in the event of default, Big Rivers will
automatically lose access to Station Two and allow Henderson access
to Big Rivers’ transmission system to sell Station Two power. This

provision, KIUC argues, gives Henderson a competitive advantage
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over Big Rivere in wholesale power transactions. KIUC alno opponen
the proposed amendments because, in its opinlon, they provide the
Rural Electrification Administration' with additional default
remedies.

KIUC's principal objection in to the amendmontu' allocation of
the scrubbers’ capital costs based on current capacity unage. KIUC
argues that this allocation doecs not accurately roflect projacted
usage. If HMP&L's usage contlnues as projected, KIUC contoendn, Blg
Rivers will bear a greater share of capltal costs than ilto oharo of
plant capacity. It refers to an R.W. Beck Study which concluded
that, over Statlion Two's remaining useful life, Blg Rivers would
only receive 75,9 percent of Station Two’s "gendout capacity.!

KIUC also contends that Big Rivers recelven no conolderation
for the proposed amendments. It argues that the option to axtond
the contract over Station Two’s remaining useful lifo hap no value.
If Big Rivers exerciges this option, KIUC argues, it must algo pay
a portion of Station Two's decommimsioning costo. While Station
Two’s usgeful life is expected to end in 2019, the upeful life of
ite scrubbers will end in 2015. Additional costn, thoreforoe, may
be incurred to keep Station Two operational during thome final four
years.,

After carefully reviewing the proposed amondmento, the
Commission finds that the installation of the scrubbers roguireo

modiflcation of the existing agreements. The propooed amendmonto

! Since this matter was heard, the Rural Elactrification
Administration has been renamed "Rural Utilities Service."
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contaln little to disturb the status quo. Many of the changes are
housekeeping in nature. They clarify provisions of the exiating
agreaements or ratify longstanding practices. For brevity'’'s sake,
a comparison of the existing agreements and the propooed amendments
is pet forth in Table 1.

The Commigslon’s analysis of the proposed amendments does not
pupport KIUC’s contention that the amendments improve Henderson or
HMP&L’'8s position in the event of default, While they list in
greater detaill Henderson’s remedics, most of these remedies are
presently available under existing law. Moreover, Big Rivers
received gome limitations on Henderson's and HMP&L’s remedies.

AB to the allocation of scrubber costs, financing the project
through the sale of allowances significantly affected the parties’
approach to the method of allocation. Tha proposed amendments
allocate 82,86 percent of the proceeds from emission allowance
pales to Big Rivers and 17.14 percent to Henderpoen. Thepe
proportiong are the pame as the allocation of Station Two capacity
at the time of the amendments’ execution. Scrubber costs, up to an
amount equal to the proceeds from the sale of allowances, are
allocated in the same proportion. Scrubber costs in excess of the
amount of the allowance sale proceeds are to be allocated in
accordance with the capacity allocation provisions contained in the
amendments,

KIUC’'s contention that the allocation of scrubber capital
costs should be bagsed on projected usage rather than current

capacity ratios is not persuasive. The R.W. Beck Study upon which
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KIUC relies projects energy use, not capacity use. In approving
surcharge mechanisma for Big Rivers and Kentucky Utillities Company,
the Commission declined to allocate capital costs on the basis of
energy use for reasons previously set forth.!

KIUC focuses on the allocation of scrubber costs and ignores
the allocation of the allowance sale proceeds. Given the scrubber
project’s reliance on the allowance gale as a £inancing mechanism,
the allocation schemes should be consistent, So long as both
parties receive allowance sale proceeds in equal proportion to
thelr respective shares of scrubber costs, nelther party is harmed
since such treatment of the subject costs and proceeds achieves a
regult that is basically neutral.

Using current capacity ratios to allocate the scrubber’s
capital costs 1is consilstent with other provisions of the
amendments, For example, the allocation of joint-use facilities at
Big Rivers’ Green Station to Hendergson 18 based on those
facilities’ current net book value as of December 31, 1994. With
depreciation accruals, the net book value will decrease on an
annual bkasis. However, the parties chose to use the current amount
as the basis for allocation even though calculating future changes

in the net book wvalue could have easily been done. In this

4 Case No. 94-032, Big Rivers Electric Corporation Application
For Approval Of Contract Amendments With The City Of Henderson
And City Of Henderson Utility Commission And To File Plan For
Compliance With Clean Air Act And Environmental Surcharge
{Aug. 31, 1994} at 23; Case No. 93-465, The Application ©Of
Kentucky Utilities Company To Assess A Surcharge Under KRS
278.183 To Recover Cogte Of Compliance With Environmental
Requirements For Coal Combustion Wastes And By-Products, (July
19, 1994) at 20-22.
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instance, continued use of the ecurrent book value (while the actual
book value i# decreasing) benefits Nig Rivars at Henderson's
expanse.

Morecovar, the propogsed amandments do not weaken the
protections contained in the existing agreementm., Henderson and
HMP&L must provide five years advanee notlce of any change in the
surplun capacity allotted te Dig Rivere. No change may exceed 5 MW
in any one year. Dramatic shifte in the capacity usage are not
likely to ooour during the peried in whieh tha scrubhera’ costs are
racovered, If such shifts are necessitated by changes in HMP&L's
capacity roquirements, the Commission expasota the parties to
raflect these shifts by further amendmente to the preasent
agreameants,

The Commiselon finds that the proposed amendments adequately
balance the competing interests of the utilitles, are reascnable,
and should be approved,

I' 18 THEREPORE ORDERED that the proposed amendments are
approved,

Done at PFrankfort, Kentucky, this 3lst day of March, 1995,

PUBLIC BERVICE COMMISSICON

ATTEST s ce airman

Ly H,

Exacutiva Diractor




TABLE 1 TO THFE COMMISSION*'S ORDER IN CASE NO. 94-032
DATED MARCH 31, 199%
i T —

PROVISION EXISTING AGREEMENTS PROPOSED AMENDMENTS
v BREC may extend the agreemen for
the operaiing Hfe of Btation Two. The
optlon musi be exarcised by October 31,
1008,

Agreemont terminates October 31, v BREC may oxtond the agreemunt for
2003, BREC has tha option of axtending two succeasive five yoar terme. Written
CONTRACT TERM Agresmant for two succesnive five year nolice must be given five yaare in
torms. BREC must give five yoars advance,
advance written notice of extenaion,
v |t BREC axercises optlon to axtend
agreement for the operating life of
Station Two, |t must bear a proportionate
share of Station Two's decommlssioning
costs basad on ite sharad capacity cogle
during Statlon Two's life.
Contract year runs from June 1 1o May
CONTRACT YEAR Calendar yoar 31. Conforme with Hondaraon's flacal

yoar.

DESCRIPTION CF STATION

Identifies Slationh Two's capacity as 350

Statlon Two's new sand out capacily e
318 MW, Desctiption Includes the 80,
Scrubbers and naw Joint uso facilitios

TWO MW, (Including BREC facllilles which are
currently used solely for BREC's Groan
Station),
A datailod statoment of the actual BREC must submit to Henderson o
SUBMISSION OF copacily costs for Station Two based detniiod sintemant oa quickly ns poseiblo

CAPACITY CO8TS

upon actunl audit musi be submilled to
BREC within 120 days after the end of the
contract year,

but no [ater than 120 deys after tho and
of the conlract year.

PAYMENTS ASBOCIATED
WITH THE ORIOINAL
CONSTRUCTION OF

STATION TWO

BREC must meke additional paymants {o
Hendaraon In conslderation of the
allocalion of Statlon Two surplus capacity.
(Approximately $100,000 per yoar).

Hondarson must poy BREC 14,5 conts
per month par KWH of Station Two's lotal
capacily.

Such paymants will terminate on Qclohor
31, 2003,

ALLOCATION OF
PROCEEDS OF ANY BO,
ALLOWANCE BALES

None

17.14% to Henderaon; 62.86% to BREC,
Allowance salos must be approved by
both parties.




PROVISION

EXISTING AGREEMENTS

PROPOSED AMENDMENTS

COB8T OF JOINT UBE
FACILITIES

Joint usage costs allocated on the basia
of sand out ¢cepacity.

Allocates the cost which Henderson muet
pay for the usae of BREC's Green Station
facilities for Station Two SO, Scrubbers
based on the facliities’ Decemnber 34,
1964 net book value, O&M costs for
|oint use facilities will be based upon
gciual cost and usage.

REMEDIES IN THE EVENT
OF DEFAULT

Parties agree o submit any controversy
or claim arising out of contract to
arbitration, In the evant of default, “the
agrieved party or partlas shall, In addition
to the remaedias spacifiad In this
Agresmant, have the right to use and
employ all remed|es avallable through
courts of law and/or equity, governmantal
agencles and/or regulatory bodies having
jurisdiction thereof.”

Joint Use facliities.

Additional remedies aro spacified:

o BREC default under its Restructuring
Agrasmant |a cansidered a defaull under
the Propoaed Amandmaents.

o |f BREC defaults, Hendarson may
make aalas 10 othars, (Pracasds of
such sales wlll be applied agalnst
BREC's capacity charges.)

o Upon 30 days written notice of default
and BREC's fallure to cure, Hsnderacn
may terminate agresment and assume
immaediate possassion and oparation of
Station Two.

o Henderson has right to use BREC
transmission system to transmit power for
off-system sales. Charge for wheeling
power wlll be tha fair market value In
Kentucky-Indiana area.

o In the event of BREC default,
Henderson may continue to use joint use
facillties,

o In the svent of defsult and
Henderscn's assumption of plant,
Henderson may not replace sales being
made by BREC or BREC distribution
cooperatives. Henderson may not make
any sale which adversely affects the
rights/interests of BREC' creditors.

o {f Hendersen defaults and it original
Statlon Two Bonds have been pald,
BREC may terminate ali contracts with
Henderson and may continue to use




PROVISION

EXISTING AGREEMENTS

PROPOSED AMENDMENTS

ALLOCATION OF STATION
TWO CAPACITY

Handerson haa right to Statlon Two's total
capacity. Such capatity shall be used
only to serve inhabitants of Henderson
and those non-inhabliants which
Henderaon had contract to serve as of
August 1, 1870. BREC has right and
obligation to purchase all surplus
capacity. Such capacity to ba allotted on
banls of five years writtsn notice to BREC.
Henderson may not resell slectricity to
othera absent special circumstances.
Hendarson furthar agraas not to add
industrial customers in excess of 10 MW
if such addition would require the
withdrawal of additional capacity from
Station Two,

Parties recognize that current total
capacity ot Station Two Ia 318 MW and
may be reduced by the addition of 80,
Scrubbers., Limits adjustments to
Hendaeron's capacity share to 8§ MW In
any one contract year. Henderson must
aiil} provide five yoars advance writtan
notica. Requires tasting of Station Two's
total sendout capacity befora plant |8
placed Into oparation. Provides
procedure for teating Station Twa's total
sendout capacity once the plant ls
oporational, Untit the cost of constructing
the scrubbers equals the procesds of the
allowance sales, BREC must pay 82.86%
of scrubber costs; thereafter cost of the
scrubbers shall be apportiohed in

accordance with capacity allocation,




